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NOTES AND DISCUSSIONS 



ON CICERO DE DIVINATIONE i. 80 

Mr. Pease's proposal (Classical Philology, XIII [April, 1918], 211) to 

move mentis away from sensu seems unquestionably correct. But it should 

be put between eum and vis quaedam. The "homoeographon" mentis vis 

was the cause of the omission of the word which was subsequently restored 

to the text but not to its right place. 

j. p. postgate 
Liverpool 



THE STATUS OF CALLISTRATUS IN THE LITIGATION OVER 
THE ESTATE OF CONON [DEMOSTHENES], xlviii. 31, 43 ff. 

In Callistratus v. Olympiodorus suit is brought for the moiety of an estate, 
left by one Conon, which has been adjudged to the present defendant. The 
plaintiff's account of the circumstances which led up to the suit is as follows : 
In the SiaoWcria, which resulted in the judgment, both Callistratus and 
Olympiodorus had filed claims, separately, the former for half of the estate, 
the latter for the whole. Olympiodorus succeeded in establishing his title 
through fraud, with the connivance and actual co-operation of Callistratus. 
Subsequently he refused to carry out an agreement by which the two were to 
share equally whatever property or moneys either might secure from the 
estate. The present action seeks to enforce fulfilment of this agreement. 1 
In the plaintiff's account of the proceedings before the court in this SuiSiKao-ia 
are found the following statements: (31) ko1 ovtcxti 'OX.viJ.m68u>pos ^ywi£ero 
wpcoTos, (cat i\eyev o tl ifiovkero, ko.1 [tupTvpias irapei^eTO as i&oKu tovtio- Kayh) 
m avSpes Sucaoral ctmottij iKO.0r\p.rjv iirl tov kripov fttf/JLO.TO'i. (44) xayoi ovS' 
otiovv avriXtyov tovtois, ovS' r/Kovak /uov <f>o>vr)V ovSas av6p<airo>v, ore ovtos 
■qyu>vi£eTo, ovrt ftxKpav ovre /xiydKrjv, aXXa it po<ru>fi.o\6yovv a\r)0rj aval wavd' 
oo-a ovtos r)($ov\eTo \eyeiv. The problem here is to determine the status of 
Callistratus in the SiaSwcao-ta. Was he at the time of the hearing a party to 
the suit ? 

1 For the details of the case and the interpretations here discussed, see Schaefer, 
Demosthenes und seine Zeit, III (Leipzig, 1858), 236 ff.; Kennedy, The Orations of 
Demosthenes, IV (London, 1880), 366 ff.; V (1878), 100 ff.; Bonner, Evidence in 
Athenian Courts (Chicago, 1905), pp. 89-90; Leisi, Der Zeuge im Attischen Rechi 
(Frauenfeld, 1908), p. 120, n. 2; Lipsius, Das Attische Becht, II (Leipzig, 1912), 782, 
n. 16 fin. 
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Bonner, who first raises the question, infers from Callistratus' allusions 
to his silence that he had not carried his claim into court. 1 Leisi also (loc. 
cit.) takes these passages to mean that Callistratus did not address the court, 
though he maintains, as does Lipsius {loc. cit.), that he was still a party to the 
suit at the time of the hearing. 

Bonner is unquestionably right in declining to regard the phrase em tov 
iripov firj/uiTos as proof positive that Callistratus was a party to the suit, 
but his view involves other more serious difficulties. In the first place, the 
statement (31) koX p-era ravO' o dpx<oj> aveKpive irauiv rjpZv tois a./A<pi<r/3T)Tov<ri, 
(ecu dvaxpiVas d<rrjyayev ek to SiKao-nypioi', carries a distinct implication that 
Callistratus had not allowed his claim to lapse between the dvcucpio-is and the 
trial. Again, Callistratus could have had no object in filing a claim, present- 
ing himself at the dvdxpio-is, and then dropping out of the case before the 
hearing. Such a course not only would have failed to aid Olympiodorus 
but might well have aroused suspicions of chicanery. The elaborate argu- 
ment by which he undertakes to establish the fact of his collusion with 
Olympiodorus and his constant references to the agreement under which they 
were proceeding are made necessary by the very fact that throughout the 
trial he had maintained, ostensibly, the status of an independent claimant. 
And finally he states specifically (30) that the object of their scheme was to 
get two chances at the estate; that the understanding was for each to prose- 
cute his claim independently, and for the one who was successful to divide 
on equal terms with the other. 

Leisi's theory does not entirely dispose of these difficulties and is open to 
the further objection that we know of no case in which a litigant attends in 
court and then declines to address the jury, and we have no ground for believ- 
ing that the court would have permitted such a proceeding. This suggests 
the advisability of scrutinizing carefully the interpretation which under- 
stands (Tiunrfj iKaOrjixr/v (31) and ovS' rjKOvai p.ov <pu>vr]V oiSets avOpomiav (44) 

to mean that Callistratus made no address to the jury. In the first passage 
quoted above does not the imperfect iKaO-qpvqv balance ^y<ovi'£eTo .... 
IAeyej> .... wap«x«To? Does it not really mean " Olympiodorus was argu- 
ing his case, the first, and was saying what he pleased, and presenting what 
testimony he liked, and I (while that was going on) was sitting in silence" ? 
Here is at least an ambiguity, and that ambiguity is noticed by the speaker 
and cleared up in the second passage by the clause ore ovtos yyiavi^eTo. 
"And no man heard my voice, while he was arguing his case." Nothing 
could be more explicit than this, and it is strange that it has been overlooked. 
Callistratus denies, not that he addressed the court in due form, but that he 
interrupted Olympiodorus during the latter's speech. 2 

1 Loc. cit. Bonner's later views on this case are reported by the writer in Classical 
Philology, XI (1916), 379, n. 3. 

2 The words ovre vuKpav ovre y.eyaKriv, which Kennedy renders "not a word, not a 
syllable," although they are a formula merely of emphatic denial, nevertheless suggest 
informal interruption or protest rather than a set speech. 
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The working out of this neat coup appears to have been about as follows : 
Callistratus and Olympiodorus filed separate claims in order to secure two 
chances, and with the understanding that whatever either might receive 
was to be shared equally. But it was to their advantage to establish the 
claim of Olympiodorus, if possible, rather than that of Callistratus, who would 
be co-heir with his brother and could hope for only a moiety. Consequently, 
when the "case " of Olympiodorus was working out well and his argument was 
seen to be making a good impression, it devolved upon Callistratus to "play 
into his hands." This he could easily do, simply by not challenging the 
truth of the assertions Olympiodorus had made and by devoting most of his 
argument to attacks upon the claims of the other suitors. Perhaps he even 
contrived adroitly to create the impression that he had always recognized 
the validity of Olympiodorus' claim, and had been induced to become a suitor 
only by the advent of other claimants. As to his real reasons for preferring 
to divide with Olympiodorus rather than his own half-brother, we may note, 
in addition to the motive suggested by Kennedy (loc. cit.), the fact that at the 
time of Conon's death the brother was absent from Athens while Olympio- 
dorus was on the spot, and the distinct possibility that the latter's claim was 
in reality as good as his own or better. 1 

If this analysis of the case seem startling, one has but to turn to the 
speech Against Macartatus to find a parallel. 2 Practically the same maneuver 
is executed on a more elaborate scale. 

George Miller Calhoun 

University op California 



NOTE ON DIOGENES LAERTIUS ix. 108 

ovre yap raS' IXov/xeOa rj ravra <pev£6p.e0a ocra irepl ij/ias ecrri- to. o' ocra 
■jrepl lj/ias ovk lariv, aXXa Kar' avdyK-qv, ov Svvo.fi.e9a <f>cvyeiv, <S>s to ireivrjv Kal 
Stt/rcjv Kal aXyeiv. 

Should we not read here -nap' r)aas instead of irepl rjuas ? In later dis- 
cussion of freedom of the will to nap' r)p.as is almost technical, though it 
seems to be overlooked in the grammars and lexicons. I cannot find that 
irepl -ij/iSs is so used, trepl fipJas might conceivably be understood here of 
the things that really concern us. But that would yield a very imperfect 
antithesis with <car' dvay»o?v. Cf. Hippolytus Philos. 21 [Diels, Doxographi 
Graeci, p. 571, 11]: iroiu>v Kal to avre^ovcnov p.era rfjs dvdyKrjS, with Aetius 
Plac. i. 27. 3 [Diels, Doxographi Graeci; p. 322, 5] : liXarav eyKpivei p*v rr/v 
elfux.pp.evr]V ori tS>v avOpum-ivwv xj/vx^v Kal /SiW, o-weicrayei 8e Kal rrjv Trap rjaas 
airtav. ol Stohkoi IIXaTcon </i<^epSs- Kal tyjv aev avayKrjv aviKryrov <jma-LV alriav 
Kal /3iao-Ti/oyv, rrjv St eluap/Ji.evi)v <rvp.ir\oKr)V alriZv TeTayp.evi)v, ev y <rvuw\oKr] 
Kal to Trap' rjp.5s, 5>o-Te to. uev eiaapOai, ra Si aveipApdai. 

1 Cf. Libanius in hypothesis 1 : dXXA tovto uev rax' &" ^eMorro, ktX. 

2 7 ff. Cf. the writer's Athenian Clubs (Austin, 1913), p. 88, n. 1. 



